Doris Beaver’s

EYE ON GILPIN COUNTY . . . 
October 18, 2010
BRANNAN SAND AND GRAVEL continued . . . 

JUDGE JACK W. BERRYHILL’S ORDER continued . . . 

Analysis:                                                                                                                                                                                                                                                                                                                                                     

“Brannan has failed to establish that the County Commissioners’ denial of the SUR Permit for the MMRR Quarry was arbitrary and capricious and not based on competent evidence.  Therefore I must uphold the County Commissioners’ denial of Brannan’s SUR Permit application.”  
A.  Standard of Review (all case citations have been omitted):  

· C.R.C.P. 106(a)(4) “provides for judicial review where any governmental body or officer, or any lower judicial body exercising judicial or quasi-judicial functions, has exceeded its jurisdiction or abused its discretion,” but C.R.C.P. 106 (a)(4)(I) limits such judicial review and provides that review be “based on the evidence in the record before the defendant body or officer.”  

· “Thus, my review is limited to whether the County Commissioners abused their discretion or exceeded their jurisdiction in denying the application.”  

· Abuse of discretion “occurs when a governmental body issues a decision that is not reasonably supported by any competent evidence in the record.”  “No competent evidence” means that the government body’s decision is “so devoid of evidentiary support that it can only be explained as an arbitrary and capricious exercise of authority.”  

· Even if conflicting evidence exists in the record, “a decision will not be overturned if some competent evidence supports the body’s ultimate finding and decision.”  

· A judge is “ill equipped to sit as a zoning commission and to sift through the facts and weight the nuances involved;” and thus, “the burden is on the individual challenging the action to overcome the presumption that the agency’s acts were proper.”  

B.  Gilpin County Zoning Regulations and Gilpin County Master Plan:  

· Judge Berryhill stated if was first necessary to determine whether the Commissioners’ denial of Brannan’s special use permit was based on valid and sufficiently definite land-use regulations and whether the County Commissioners’ interpretation of those regulations was reasonable.

· Case precedent was cited that “as a general matter, land-use regulation is within the scope of a county’s authority;” “The expressly delegated authority conferred on counties by the Local Government Land Use Control Act and the County Planning Code leaves no doubt the land-use regulation is within the scope of a county’s legislative power;” and “A county is also empowered to enact zoning regulations that require a landowner’s compliance as a way to carry out general planning principles.”  

· The proposed MMRR Quarry site is zoned “Forestry.”  “Zoning Regulation section 1.7.6.8 states that a Forestry zone means a residential zone characterized by larger lots and greater variety of permitted and conditionally permitted uses, based on the policy of non-infringement.  Mining is absent from the list of enumerated uses by right in a Forestry zone under Zoning Regulation section 3.1, Uses Permitted by Right.”    
· Zoning Regulation section 3.1.7 provides that “Other uses no more detrimental to the highest and best uses of the land in said District than the uses above-specified, may be allowed only as a special use and after compliance with the requirements of section 6.1 of this Zoning Regulation.”  
· Zoning Regulation section 6.1 Uses Permitted By Special Review, provides that: 
Uses which are no more detrimental to the highest and best uses of land in a particular zone district than the uses by right for such district as specified in Section II, III, IV, and V of this regulation, may be permitted in said zone district, and the uses specifically identified in this Section 6.1 may be permitted in any zoning district, unless otherwise specified in the following paragraphs, upon approval of the Board of County Commissioners . . . and subject to such safeguards   and conditions as may be imposed by the Board of County Commissioners in order for the users to be in harmony with the character of the surrounding neighborhood and otherwise promote the health, safety and welfare of the Gilpin County.  

Writer’s Point of information:  Brannan has always claimed only Zoning Regulation section 6.1 applied to its application.  

· Brannan relies on a Boulder County case, Western Paving, “for the proposition that such a reservation to impose ‘safeguards and conditions’ does ‘not give the County the right to deny the Quarry,’ effectively making this particular use – an open pit rock quarry – a use by right.”  
· The site in the Western Paving case was in a Boulder County zoning district that permitted a sand and gravel operation as a use by right, and the holding in that case is “limited to those situations where the proposed use is a use by right.”  

· In the Brannan case, “there is no use by right for mining in any Forestry zone.  The effect of adopting Brannan’s interpretation of Western Paving would be to eliminate any discretion on the part of the County Commissioners.”  Judge Berryhill stated:  “I cannot adopt such a round-peg-in-a-square-construction.”  Writer’s emphasis added.   

· Three cases were cited which support the construction of zoning regulations by the County Commissioners:  “Construction of zoning regulations by the County Commissioners must be given great deference and upheld so long as there is a reasonable basis for their interpretation.”  “Board’s proceedings and decisions are accorded a presumption of validity and regularity, and all reasonable doubts as to the correctness of the governmental body’s rulings must be resolved in its favor.”  “When a land use is identified as a permitted use by the county’s zoning regulations, as in this case, a county may impose regulations and conditions on that use to tailor the proposed use ‘to the conditions of the district so as to protect the health, safety and welfare.”  
· As to interpretation of a statute or regulation, “words and phrases should be given effect according to their plain and ordinary meaning, and if the language is clear and the intent is reasonably certain, there is no need to resort to other rules of statutory construction.”  “When the word ‘shall’ is used it is presumed to be a mandatory conditions; whereas, the term ‘may’ is presumed to be permissive.”  “The Zoning Regulations expressly state that section 6.1, uses by special review, ‘may be permitted’ by the County Commissioners.”  Judge Berryhill states, “I may not ignore language that is clearly intended to vest discretion in the County Commissioners.  I therefore conclude that the defendant’s interpretation is reasonable and supported by the plain meaning of the Zoning Regulations.”  Writer’s emphasis. 
· Judge Berryhill then addresses the Gilpin County Master Plan, and cites the precedents from cases that provide the basis for his conclusion that “there are valid and sufficiently definite land-use regulations, and that the Master Plan was properly referenced as an advisory document.”  

· “The general rule is that master plans are advisory only.”  However, a county is permitted to require compliance with the county’s master plan pursuant to C.R.S. § 30-28-111-113 if the master plan has been adopted through the legislative process with proper advance notice and hearing.  
· C.R.S. § 29-20-105(2)(a) provides that “local governments may provide through intergovernmental agreements for the joint adoption by the governing bodies, after notice and hearing, of mutually binding and enforceable comprehensive development plans for areas within their jurisdictions.”  

· Judge Berryhill notes that while the Gilpin Master Plan was adopted into the Intergovernmental Agreement (IGA), and the IGA is a mutual binding and enforceable contractual arrangement between the parties to that agreement, it is not itself a subdivision or zoning regulation (. . . “This agreement is for the benefit of the parties only to resolve issues between the parties.”)  “Even though[t] compliance with the Master Plan cannot be required of a nonparty to the IGA it nevertheless is advisory and the County Commissioners can use the Master Plan as a factor in their determination.  “The master plan of a county or region shall be an advisory document to guide land development decisions,” as set forth in C.R.S. §30-28-106(3)(a).  
· Judge Berryhill’s conclusion:  “Therefore, I conclude that there are valid and sufficiently definite land-use regulations, and that the Master Plan was properly referenced as an advisory document.”  

C.  Whether there is Competent Evidence to Support the Commissioners’ Decision under C.R.C.P. 106(a)(4):  Judge Berryhill, based on his determination that the Zoning Regulations are valid and sufficiently definite, proceeded to ascertain whether or not competent evidence existed in the record to support the County Commissioners’ decision to deny the Brannan SUR Permit application.  
· “A reviewing court’s role in a challenge to a zoning board’s decision is not and should not to be to sit as a zoning board of appeals.”  “I [Judge Berryhill] may not overrule the County Commissioners’ decision to deny Brannan‘s permit application absence a clear abuse of discretion.”  

Judge Berryhill then listed the competent evidence in the record to support to support the Commissioners’ decision: 
First, the proposed MMRR Quarry is inconsistent with the stated objectives of the Gilpin County Master Plan, supported by the unanimous denial of the SUR permit because it did not satisfy the Zoning Regulations and the Master Plan; and the detailed reported submitted by the Planning Commission containing multiple findings related to each identified impact of the MMRR Quarry on the Forestry-zoned district and the probable social and economic impacts on the cities of Black Hawk and Central.  
Second, the proposed MMRR Quarry will have a significant deleterious impact on vehicular traffic, air quality, water rights, wildlife, ambient noise and visual aesthetics.  The two-day hearing conducted by the County Commissioners provided opportunity for the cities of Black Hawk and Central who “issued a joint resolution that proffered competent evidence of adverse impacts on traffic, water and wildlife.  Also noted was the competent evidence offered during the two-day hearing by the Black Hawk and Central City Visitor’s Bureau on heavy truck traffic, noise and air pollution; the Black Hawk and Central City Sanitation District on water resources in the region; the Black Hawk Business Improvement District and Silver Dollar Metro District provided economic evidence; Shack West, LLC pointed out the adverse impacts on wildlife, noise levels, water, air, traffic and aesthetics; the Clear Creek Land Conservancy voiced concern on the Clear Creek eco-system and local area; the Upper Clear Creek Watershed Association voiced concern on quality and water reclamation within as well as downstream of Gilpin County; the City of Golden and Jefferson County voiced grave concerns on harmful effect on traffic, public safety and its ability to provide emergency services to Gilpin County; and lastly, residents and property owners in the vicinity expressed nearly unanimous views that the negative effects on the health, safety and welfare of Gilpin County citizens outweighed any positive economic benefits that might be realized from the proposed MMRR Quarry.  
On the lack of competent evidence issue, Judge Berryhill stated, “Based on the foregoing I must conclude that the record contains sufficient – indeed overwhelming – competent evidence to support the County Commissioners’ decision to deny Brannan’s SUR Permit application.  

D. Colorado’s Open Meetings Law:  An order was issued by Judge Berryhill on June 8, 2010 suspending all Brannan claims not encompassed in the C.R.C.P. 106(4) review which as a reminder to readers, is to review the record before the County Commissioners.  The open meetings law violations claim was deferred by Judge Berryhill until later proceedings.  

E.  Preemption:  Brannan cited case law that supported its argument that the doctrine of operational preemption nullifies the County Commissioners’ decision.  Judge Berryhill rebutted that argument, “As a general policy matter, both the Colorado Land Reclamation Act (MLRA) and Colorado Land Reclamation Act for the Extraction of Construction Materials provide that ‘Any mining operator subject to this article shall also be subject to zoning and land use authority and regulation by political subdivisions as provided by law.’”  
The Judge does note that “local regulations that entirely prohibit an activity regulated by the state have been struck down as having an improper preemptive effect.”  Summit County passed an ordinance that banned an activity the state statute authorized, and the Court of Appeals found that “an ordinance that categorically prohibits mining operations that are subject to state review eviscerates the MLRA’s goal of encouraging mineral development.  
· the proposed MMRR Quarry is debilitating to the highest and best use of the property. 

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  








Doris Beaver

